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ADVISORY OPINION NO. 2004-25

Issued On January 6, 2005 By The

WEST VIRGINIA ETIDCS COMMISSION

OPINION SOUGHT

A City asks for an exemptionto pennit it to contractfor a "property for property transfer"with an
electedCity CouncilMember.

FACTS RELIED UPONBY THE COMMISSION

A City is upgradingits water treatment plant and distribution system. As part of tbe upgrade, an
existingwaterstoragetankwill undergoextensiverestoration. Heavymacmnerymust be transported
to the site for the restorationproject.

The City has determinedthrough engineeringstudies that the most effective route of ingress and
egress to the water storagetank is over a parcel of property which is owned by an elected City
Council Member. The City Council Member owns two parcels of property. The parcels are
separated by a portion of property owned by the City. The strip of land owned by tbe City is
approximatelyonehundredfifty feet (150) in length and twenty (20) feet in width. Wbile the strip
ownedby the Cityis apotentialroute of ingressto the water storagetank, due to the steep grade and
rocky teITain,it is not conducive to being used as a roadway.The construction of a road over this
landwould result in significantcosts to the City.

Overthe years,to gainaccessto the water storagetank, the public work crewshave used a route of
travel which passes over the property owned by the City Council Member. The City Council
MemberhaspermittedtheCityto utilizethis routewithout charge. If the Cityacquires this property,
then the route will be further improved to support the transportation of heavy construction
equipment. The Citywants to legally acquire the property before expendingpublic monies on the
improvements.

TheCityattorneyhasrecommendeda"propertyforpropertytransfer."The agreementwould consist
ofthe Cityexchangingitsstrip ofland, for the parcelofpropertywhich is ownedby the City Council
member. No monetarycompensationwould be paid to eitherparty.

Thepropertiesare comparablein value and size. If the transfer is completed,tben tbe new property
will be designatedas apublic street.

The proposal was referred to City Planning and Zoning Commission. The Planning and Zoning
Commissioninspectedthe properties and held apublic hearing to considerland use issues relating
to the proposed transfer.There was no oppositionvoiced by anymember ofthe public.
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CODE PROVISIONS RELIED UPON BY THE COMMISSION

W.Va. Code § 6B-2-5(d)(1)Interests in public contracts, provides in part that ... no elected or
appointedofficialor employeeor member of his or her immediatefamilyor business with which he
or she is associatedmaybe a party to or have an interest in ... a contract which such official or
employeemay have directauthority to enter into, or over which he or she may have control...

WV Code § 6B-2-5(d)(3)Wherethe provisions of subdivisions(1)and (2) ofthis subsection would
result in the loss of quorumin a public body or agency,in excessivecost, undue hardship, or other
substantial interferencewith the operation of a ...municipality...theaffected government body or
agencymaymakewrittenapplicationto the ethicscommissionfor an exemption from subdivisions
(1) and (2) of this subsection.

ADVISORY OPINION

The Ethics Act prohibitspublic servants from being a party to or having a financial interest in a
public contractwhichtheyhave the power to award or control. However, the Ethics Commission
has the power to grantamunicipality an exemptionfrom this prohibitionwhere it appears that the
prohibitionwouldresultin excessive cost to the public body or undue hardship.

Basedupon the factspresented,the Commissionfinds thatprohibitingthe City from exchanging the
propertywouldresultin excessivecost andunduehardship. If the City is not permitted to acquire
the propertyownedbytheCityCouncilMember,then itwill need to make extensive improvements
to the strip of land it currently owns. Due to the condition of the land, excessive costs will be
incurred. Therefore,theEthics Commission grants the City an exemption from the prohibition of
W.Va. Code § 6B-2-5(d)to allow it to transfer the property.
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